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Th e Pacificorp acquisition of The Energy Company, last year,
which is itself a fuel and power marketing amalgam, served to empha­
size to the private power industry an ascending ladder of realities:

• The PURPA-based IPP industry is history (Old News)

• Linkage of power marketers and fuel suppliers is a logical de vel­
opment (Accep ted Wisdom)

• "Convergence" of energy supply techniques will be the foundation
of the new consolidated energy industry (Rapidly Accepted Wis­
dom )

To cling to this newest rung of the ladder, private power industry
members face a classic quandary: finding an appropriate response to the
deregulation genie whose escape from the regulatory bottle it has so
long promoted . The challenges are clear enough: prevent unfair exercise
of competitive advantage by the new convergence mega-companies; fa­
cilitate merchant project financing in the new world of shorter term en­
ergy arrangements; reestablish a useful, functional role in the foreshort­
ened energ y food chain. In short: figure out what to sell from the corner
grocery once the supermarket comes to town.

The trick, of course, is to do all of these things without taking po­
sitions or establishing strategic business alliances which inadvertently
ha ve the effect of perpetuating the old regulatory order.
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SECURITIZING THE GROCERY STORE -
REGULATORY NEEDS & COMMERCIAL FUNDAMENTALS

The underpinn ing to achiev ing these results is to ins titu tionali ze
resp onses to the underlying "commoditization" of the industr y which
con vergence accelerates, On the regulatory front , this mean s recognizing
the fact that Btus, not kWh or Matz, are the new stuff of energy com­
merce, and therefore that the current legislative focus on assuring elec­
tric transmi ssion access, because electric supply competition already ex­
ists, is too narrow. Assurance of fair, full service ESCO (multi-ene rgy)
competit ion in a broadly defined Btu market needs to be the target. With
respect to FERC regulation of mergers, it means an examination of the
potential for undue concentration of market power arising from regional
vertical integration. It even may sugges t reexamination of the po ssibility
of exercise of Btu market power by the ESCO affiliates of combination
mega-utilities.

But such ornery populism would serve only limited purposes for
the pri vate po wer industry, if it did not search the competitive energy
thickets for new types of project finance by private power developers
who have not (yet?) engaged in conve rgence. For that to be the case,
pri vat e power must itself sponsor a variety of inno vative financ ing mea­
sures, keyed to participation in the unencumbered emergin g competi­
tive Btu markets.

For a source of such innovation, looking backward- to techn olo­
gies used in natural resource financing-may be more productive than
looking "fo rward" to seeking to finance with multiple short term con­
tracts as security. Perhaps pri vate po wer should seek to share that type
of market risk with its larger conve rgent brethren by becoming their
suppliers. The reason is that th is approach would open up new opportu­
nities for "securitization."

Future power production is really a natural resource, producing
pools of receivables- income streams to be monetized through public
offering in the same manner as more familiar mortgage loans, credit
cards, etc. Such "securitization" takes place through a special purpose
veh icle purchase ("SPU")-whose credit rating is separated from that of
the sponso r, or indeed from any indiuidual contract (to make financing
arran gements which characterized old-style IPPs).

Such separation allows potential investors in pr ivate power project
pa ckages to focus on the economic risks pre sented by the pri vate power
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compa ny's portfolio, (includi ng such hed ging and othe r power m arket­
ing arrangemen ts it may have mad e), wi tho ut having to fac tor in the
credit risks and res truc turing, de fault and ban kruptcy profiles p resented
by the p riva te power company itself.

Like oil and gas, fina ncia l asse ts deri vat ive of opera ting asse ts can
cons titute the asse t underlying the issuance of securi ties . In prin ciple,
they can be an amalgam of spot marke t an d lon ger con trac t term ar ­
rangeme nts-particularly if some type of credi t enha nce men t or swap
arra ngement can be en tered int o. [Production payme n ts are ano ther
typ e of securi tized payment-in this case, free of ope ra ting cos ts and
only available until a spec ified volume tric amo un t has been de livered .
"Concessions" of a right for maximum exp loita tion of asse ts for a period
of time are a third type.]

If priva te power/energy market ing enterp rises are to levelize the
play ing field with larger competitors, and thereby finan ce their abi lity to
be suppliers to such com pe titors, it will be necessary for commercia l law
to permit them to acquire, bundle, and securitize ene rgy supply con­
tracts as readily as their larger competitors. For example, an asse t tran s­
fer (incl uding the tran sfer of receiva bles) as part of a securi tiza tion mu st
be charac terized as a " true sale," or the asse ts may be included in the
spo nsor's ban krupt cy es ta te, should the sec ur itiza tion sponsor en ter
bankruptcy.

Obv ious ly, this wo uld make securities issued on the streng th of
these non-bankruptcy proof assets markedly less attractive . At present,
wheth er a transfer cons titutes such a sa le is ult imately a legal conclus ion
based on the legal and economic terms of the transfer, ra the r than on
clea r-cu t legal permissibility. There remains, in sho rt, a residual com­
mercial ambigui ty as to the full feasibility secur itiza tion of Btu-con trac t
backed securi ties fina ncing , which the private power indust ry sho uld
seek to remove. Skillful securitization of sales of Btu production to the
"mega en treprene urs" may be a key fu ture stra tegy for private power
firms .

In a nutshell:

• "Conv ergence" mea ns faster como di tiza tion of energy;

• Commo d itiza tion can have the effect of squeezing out no n-full en­
ergy line priva te power suppliers, eve n if they are we ll run;
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• Leveliza tion of the playing field "pos t-commodi tiza tion" requires
not only Hill smarts, but (Wall) Street smarts via "securitization."

It is bett er to supply commodities to the supermarket chain than to
be a closed-down corner grocery store. It is smarter for pri vate parties to
work for an environment where that strategy can be follow ed , than to
use all its polit ical cap ital on supermarkets' problems and all of its com­
mercial savvy on worn-out pr oject finan ce solutions.
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