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As a tran sactional at torney poised to follow th e new power mar­
kets an d assist in their financing, I follow the legislative deb ate not
from the perspective of the absolute public policy merit of positions
(which gene rally are rhetorical anyway), but from what they will
mean for entreprene urs see king to exploit the poten tial of open access
via sa les or via aggregation .

Whi le that mean s, of course, that I (like most of you) am funda ­
mentall y in favor of open access, it also mean s that I keep my eye
cocked on the implication of certain key ques tions . What I would like
to do with you is consider :

(1) What the overall approach of the three arche typal bills before
Congress are to the gene ric questions of interest to those in­
volved in power market ing;

(2) How inter ested parties might meld their se lf in terest with re­
spect to these questions with the ti tanic struggle of othe r in ter­
es ts reflected in the legislative fray; and

(3) Iden t ify what special key questions are presen ted by these bills
and what additional statuto ry guidanc e they migh t seek in this
regard.
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As a baseline, let's begin by defining the power marketer's leg­
isl ative self interest. Recognizing that power marketers are not a
uniform bunch there are a few keys to their success.

• First obviously, market homogeneity making feasible the treat­
ment of power as a commodity fre ely transportable and trade­
able without necessary barriers in interstate comm erce. Read, in
legi slative terms: State versus Federal jurisdiction and treat­
ment of stranded costs;

• Second, protection from de facto inability to reach markets be­
cause of practical economic or operational constraints on doing
so, or newly imposed regulatory requirements . Read, in legisla­
tive terms: market dominance through anti-competitive actions
or through affiliate ownership arrangements;

• Third, protection of the feasibility of those activities which en ­
hance the long-term competitive position of those in the power
marketing business . Read : focus on key business trends which
power marketers are now recognizing as the competitive param­
eters of the market become clearer. These include:

convergence of gas and electricity sales
combination or competition with energy management service
provision
Flexibility in aggregation arrangements
Niche emphasis on utilization or aggregation of renewables

In con sidering the ramifications of the bills against this
baseline, it is useful to keep in mind their origins and different fo­
cuses . Th e Schaefer Bill, introduced last year, represented a bold
thrust toward der egulation, but one designed to offer placatory incen­
tives to electric utilities and to holding companies . The just intro­
duc ed DeLay Bill is consistent in spirit with Schaefer, but also is
designed as a warning shot across the bow of the recalcitrant utilities.
The Bumpers Bill, from the other side of the aisle, supports deregu­
lation, but reflect s additional environmental and populist concerns .
Some synthesis of the three bills would be ideal, with a few additional
twists.
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Now , let's look at the key generic policy denominators of these
bills which affect power marketing.

(1 ) First, the extent of substitution of federal directives for state
action. The underlying conflict here is between open access propo­
nents, anxious both to press their case and avoid the need to deal
with a crazy quilt of jurisdictional responses to open access and a
variety of supporters of the contrary position, which include not only
hi gh er cost "j us t go slower" utilities; but also legislators from lower
cost power state s; certain consumer groups; public power systems;
and , of course, state regulators.

The Schaefer Bill seeks to straddle this issue, by providing the
states with an opportunity to conduct proc eedings to establish nondis­
cr iminato ry retail access by a date certain, as reflected in proceedings
wh ich include mandatory consideration of sp ecifi ed principles .
Nonregula te d utilities are afforded this opportunity as we ll. In the
eve nt of state failure to implement retail access in accordance with
these principl es , FERC is directed to step in and by December 15,
2000 to effectuate customer choice.

The proceedings designed to provide the state portals to full
deregulation and the cessation of state price regulation are required
to in sure universal power availability, reliability, en ergy efficiency,
conservation and environment al programs-and cost recovery of
st randed inves tme nt and PURPA contract costs. The potential com­
plexity could exceed the old PURPA proceedings.

There is also a contemplation of a FERC findings separat ing it s
jurisd ict ion over unbundled interstate retail transmission and con­
ti nuing state jurisdi ction over local distribution.

DeLay's proposed legislation would del ete the crafts manship
of the Schae fer Bill-leaving regulatory authorities only with defer­
ence in certain decisions relating to electric serv ice, and obliterating
any dist inctio n between regulated and non-regulated utilities .

It also arti cu late s fin al "consumer choice" conclusions which oth­
erwise might be more finely tuned in state proc eedings: a ban on exit
fees, subsi dies or other penalties on exercising right of choice; a ban
on restrict ion of alternate choices.

State authori ty is left over distribution sys te ms; protecti on of
safety and reli ability; and of consumer rights . States are also left with
a va r iety of resp onsib ilities of interest to power marketing spec ia lty
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firms: interim rates; continuation of universal service; conservation
programs and initiatives; consumer choice with regard to renewable
energy; research and development. In other respects, FERC is di­
rected to provide for nondiscriminatory prices with respect to distri­
bution (as well as transmission).

The Bumpers Bill would mandate retail access in 2003, unless
earlier instituted by state governments. More expansively than the
other alternatives, it continues consistent state local distribution and
retail transmission regulation. Bumpers would permit stranded cost
recovery where retail energy regulation requirements are met, sub­
ject to broad general guidelines and specific multistate utility com­
pany stranded cost rules, but insulated from retroactive prudence
review. It also would specifically permit nuclear decommissioning
cost recovery.

More than its Republican counterparts-which focus almost ex­
clusively on market deregulation-(except in the area of Renewable
Energy Credits), Bumpers also makes specific provisions for
"reregu lat ion" of the deregulated transmission sector. It makes rec­
omm endations, for example, for transmission regions; standards for
and regulation of Independent System Operators through Regional
Transmission Oversight Boards. We may hear more about these re­
quirements.

From the power marketing standpoint, specifically, the resolu­
tion of the state authority issue ought to be to make retail access the
law of the land, right away. But the straightest available line to this
point politically may well be: (1) specific federal acknowledgment of
state authority to implement retail wheeling; (2) Emphasis on the
development of state consistency, through establishment of more
detailed Federal standards than currently are under state consider­
ation . The possibilities of acceptance are enhanced.

With respect to the treatment of the stranded cost issue, many
power marketers may applaud the DeLay approach: if implemented,
it certainly would take down several of their competitors; permit
greater differentials in competitive rates offered by power marketers;
and create resultant incentives for major power flow transactions.

While all of this may be true, it seems very unlikely to happen,
given the institutional strength of the utilities; utility willingness to
accede to restructuring, at least superficially; and the welcoming of
op en a cce s s . On the other hand, right to stranded cost



58 Cogel/emtiol/ al/d Compctitioc Power JOllmal Vol. 12, No. .J

securiti za tion- a matter of great inter est to ut ili t ies-migh t more
produ ct ively be made an issu e of permitted degr ee; a fun ction of tim­
ing in moving to open access; and subject to condi tions of transmis­
sion system management raised by Bumper s.

(2) A second gene ric basis for distinguishing among current legisla­
ti ve proposals is their treatmen t related to assuran ce of rem oval of
market imperfections. Principally, this will relate to two iss ues: t reat­
ment of market power , and the form and scope of dismantling of the
Public Uti lity Holding Comp any Act (and PURPA).

The Schaefer Bill , wh ether from naiv e or disingenuous fai th in
how private firm s actu ally behave in free markets, or fundame ntal
ave rs ion to the recrudescen ce of intrusive regulation, basicall y does
not focus square ly on the market power issue. It does make clear that
the antit rus t laws are not superse ded, but for th e most part it s focus
is on assurance of the removal of governmenta l barrier s to competi ­
ti ve market en try .

Perhap s because of its intention to pressure utili t ies to reach
closure on open access, or perhaps because the full ramifications of
the uti lity mer ger trend were coming to ligh t by the time it was
developed , DeLay would direct FERC speci fica lly to ens ure that
presen t and future utility exe rcises of market power do not im pair the
objectives of open access. Th e proposed authority is very broad, ex­
tending to restricti ons, under certain circumst ances, on sa les at mar­
ket prices and divestiture orde rs . Bumpers would go eve n further,
focusi ng an enti re statutory Tit le on "Competitive Generation Mar­
kets ," pro viding FERC with authority to deal with sit uations "incon­
sistent with effective comp etition am ong retail and wholesale electri­
cal prov ide rs ."

It is likely that efforts to, in effect , make FERC a free market
policem an will encounte r se rious politic al resistance. The issues al­
ready face d in the mer ger context would pale by comp arison in num­
ber and scope. On the othe r hand, market strength a buse oug ht to be
an area of cons iderable concern to power market er s , give n the rapid
transformation of the form of the market to one in which large ut ili­
ti es will be se rv icing and see king to retain large numbers of custom­
ers .

It is somew h at ironic that at the same t ime as markets are
slated to be made more competitive, ther e is a per ceived need by some
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to give FERC the gen eral type of oversight powers which the SEC has
exercised with respect to holding companies under PUHCA-which
all of the pr oposed bills contemplate repealing. Th e logic in the latter
case, is that th e need for PUHCA is obviated if the competitive cir­
cumstances necessitating its imposition are removed . Th e politics are
that the same utilities which are being asked to cede open access­
and basicall y a re opposed to it-are also, however , anxious to see
Holding Compa ny Act repeal.

Sch aefer devot es a separate Title to PUHCA repeal , picking up
many of the pr ovisions found in th e special purpose legislation which
wa s introduced last year. Basically, it contemplates that the PUHCA
shackles will be removed when retail access is es t ablished in all
state s in wh ich the holding company operates. Authority is provided
for federal access to books and records, and for state access as well .
Continued federal and state jurisdiction is provided over affiliate
transactions. Th e DeLay Bill continues parallel der egulation provi­
sions, but without the very imp ortant books and records provisions .
As might be expected, Bumper s not only contains analogues to the
Schaefer Bill pr ovisions, but also would extensively empower FERC
to police inter affili ate transactions.

PURPA repeal is an element of all three bills, to be triggered
up on full realiz ation of open access. The proposals are focus ed on
preservation of old contracts. Only Bumpers explicitly purports to
protect against mandatory downward negotiation of existing rates.

A possibl e additional condition to these PURPA repeal provi­
sions, which man y power market ers would favor, would be the preclu­
sion of utility participation in distant territories which have been
deregulated , unl ess their own territory has been deregulated at the
retail level as well. This would seem particularly rel evant given the
linkage of some power marketing efforts to proj ect s sti ll enjoying or
in need of PURPA-type benefits .

TRANSACTIONAL NICHES

(3) Whil e the battle swirls around the larger gen eric legal issues
just dis cussed , power marketers would do well to assure that the new
legislation al so serves the purposes of enabling them to continue to
develop and expand their own transactional niches: convergent en-
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ergy supply se rv ices; interface of energy managem ent/service and
power marketing.

(a ) Fir st, power marketing and natural gas marketing (not to
mention the marketing of additional fuels ) are becoming a single
(sometimes national , somet imes regional) enterprise.

Schaefer recogniz es this in it s PUHCA authorization-which re­
quires as a condition of the lapse of PUHCA jurisdiction over a hold­
ing compa ny, that its gas utility cus tomers also have the ben efit of
retail open access in the gas field as well . In all othe r respects , it s
focus is on elect ric retail access. DeLay does not deal with the iss ue.
Bumper s' more exte ns ive concern with the potential unfair impact of
market comp etition extends to "natural gas utility company" acquisi ­
ti on , to which it would apply a broad "public interest" standard to
permitted acquisit ion. It also has an explicit anti-cross subsidizatio n
provision.

A key strategic issue for many involved in ene rgy marketing is
whether it will be sufficient for them to continue their reliance on
applicable gas and elect ric deregulation provisions fit ting together, or
whether the interface of conve rgence and deregul ation should be ac­
kn owledged specifica lly, so that they can compet e effect ively in offer­
in g ene rgy services. It could be the predicate of a proactive or a defen ­
sive strategy, depending on the power marketer.

(b) Th e issue of interface of power marketing with energy man­
age ment service activiti es presents a similar type of tw o edged sword.
Some power marketers have offered ES CO serv ices and vice vers a .
Some of each have emphasized the superiority of the ir respecti ve
approac hes ,

Th e Schaefer Bill captures in it s definition of "re t ail electr ic
energy serv ice" the full panoply of activit ies which may occur as a
result of retail access. It includes billing and metering, "electr ic man­
age ment services" for ultimate consumers and othe r electr ic service
alternatives to those offered by applicable utilities. State open access
implementation proceed ings are required to address energy effi­
ciency. Th e DeLay Bill is as expansive in it s definiti on, including
virt ua lly a ll se rv ices othe r than transmissi on and dis tribution .
Bumpers would seem to be more narrow in the markets it opens : it
applies to "ancillary services sold for ultimate consumption." Remem-
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bel', the narrower the definition the smalle r the expli cit window for
deregul ated utilities .

Markets for power marketing are created through , or in conj unc­
t ion with, effective ene rgy efficiency activities. The issu e of whe t he r
E.M.S. se rv ices are properl y treated as an unbundled comp onent of
supply or merely an ancillary act ivity would ben efit from closer delin­
ea t ion . For example, it impa cts the iss ue of the exte nt to whi ch utili­
ti es can use ene rgy man agem ent se rvice provision as a ba si s for pro­
tecting their market share . It could al so impact the issue of a poten­
tial split bet ween state regul ation of ESCOs and federal regulation of
power marketing.

Th e issu e is indirectly, of course, relat ed as well to the interface
between power markets and cus tome r groups-the typ e of "aggrega­
ti on" which has begun to eme rge nationwide. Aggr egators may fac ili­
tate their ope rations by engaging in ene rgy managem en t as well.
Interestingly, while the Schaefer Bill is a consumer driven statu te,
focused on rem oving barriers to cons ume r sales , it does not spec ifi­
ca lly make provision for the rights to consumers to form cooperative
purchasing arrangeme nts.

Bumpers, by contrast , specifica lly acknowledges the existe nce
and permissibility of agg regat ion, but only if the members are in a
state "where there is retail elect r ic comp etition ." While presumabl y
this was not meant to be limiting langu age, it could have t hat limi t ­
ing effect if-for unrelated reasons-other disputes are proceeding as
to whe ther there is retail elect ric competi t ion in the jurisd iction .

The treatment of ren ewabl es as a specia lly fav ored source of
elect r ic energy could have a pos itive benefit to the limit ed population
of power marketers/aggregators wh o wish to focus on ren ewable en­
ergy supply. It could, however, result in an addi tio nal burden for
those marketers a lso direc tly or indirectly in effect a re compelled to
traffic in renewabl e energy .

Under the Schaefer Bill , eac h "elect ric gene rator" must meet a
quota for renewable ene rgy-not including hydro. The applicable per­
centage would progr ess by increments from 2% in 2001-2004 to 4%
afte r 2010. Renewabl e ene rgy credi ts will , however, be t radeable , an d
the re fore avai lable to be purchased to meet these requirem ents. Re­
newable PURPA contracts will be available to be cre dited to purch as­
ing utilities . Th e DeLay Bill is silent on the use of ren ewables ­
probably reflecti ng its ave rsio n to the impos it ion of new regul atory
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disciplines. Bumpers proposes a comparable but more elaborate re­
newable energy credit package. It also provides for the accommoda­
tion of additional requirements of state renewable energy programs
as well.

CONCLUSIONS

What, then, are the prospects for power marketing under the
new legislation? Until the full outlines of the legislative compromises
are visible, it will not be entirely clear how rapidly retail access and
the opportunity for power marketers will emerge. As with wholesale
wheeling, it may be that actual market transactions serve to define
the considerable fuzziness which characterizes the standards. It
would be a mistake, however, to assume that this will automatically
be the cas e. Special prov isions affecting the energy power marketing
business have not been crafted carefully. They deserve focus by indus­
try players .

Power marketing based transactions, and transactions launched
to take advantage of power marketing, need to be planned now with
the possibility of the legislative scenarios in mind. Open access is a
foundation of market opportunities, but not, by itself, for product
differentiation.
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